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Statement 


This is an appeal by the plaintiff-assured, Murray 


Gladstone, from an order and Judgment (p. 105a) grant 


ing summary judgment in favor of the defendant Com 


pany dismissing plaintiff's complaint upon the merits, 


which order and judgment was entered in the Southern 
District of New York (Werker, J.) on July 14, 1975. 


Facts 


That portion of plaintiff’s brief designated STATEMENT 
is incomplete 2nd is to some extent also inaccurate and 
misleading. Furthermore, no appropriate reference 
made in plaintiff’s statement of facts to the record itsellt 
to support some of the claimed “facts”? set forth in the 
SrareEMENT—all in violation of Rule 28 of the Federal 
Rules of Appellate Procedure. 


Nowhere in plaintiff's statement of facts is any men 
tion made that the plaintiff-assured admittedly signed the 
Proposal for Jewelers’ Block insurance on April 27, 1971 
(p. 33a) and that the answers of the plaintiff contained in 
the signed Proposal were directly related to the premium 
rate on which the policy of insurance was issued as well 
as to the risks assumed thereon by ‘'e defendant Com 
pany (p. 103a). 

Furthermore, no mention is made by plaintiff that the 
lower court concluded as a matter of law, based upon the 
undisputed facts hereinafter referred to, that neither 
p, oper written notice of loss, nor proper written proof of 
loss was given by the plaintiff-assured to the defendant 
Company (p. 11a). 


Plaintiff’s counsel has also omitted from his StaTeMent 
the further pertinent fact that the court below took pains 
to spell out in precise detail those particulars in which 
plaintiff's purported “proof of loss’? was found to be defi- 
cient as a matter of law in failing to meet the require- 
ments of the policy (p. 102a). The question as to the 
sufficiency of a purported proof of loss does not involve 
a question of fact, as the plaintiff contends in his STATE 
MENT, but raiuner is a question of law, which question was 
decided adversely to the plaintiff by the court below. 

The plaintiff also omits from the SraTeEMENT any 


reference whatever to the Jewelers’ Block Rating Slip 


(Exh. “B,” p. 37a), as if said document did not exist and 
had no bearing whatever upon the issues in this appeal. 
The Rating Slip was prepared by Insurance Services Office 
of New York, a rating organization in which the defendant 
Company is a subscriber, based solely upon the answers 
given by plaintiff in the signed Proposal in order to com- 
pute the premium rate charged to the plaintiff (p. 8a). 


The plaintiff’s Starement also omits any reference to 
the fact that defendant, a licensed insurer in New Jersey 
was required to file with the Commissioner of Banking and 
Insurance of New Jersey its schedule of rates for the 
Jewelers’ Block policy and is prohibited by law from 
deviating from the schedule of rates thus filed (p. 9a). 
The plaintiff's Sraremenr also omits to state that said 
rating schedu'e was used by the rating organization in 
preparing the Jewelers’ Block Rating Slip herein (p. 9a). 


Not only has plaintiff omitted to set forth the foregoing 
material facts, among others, in the Sratement, but plain- 
tiff is equally at fault in presenting certain of the facts in 
such a light as to make them not only inaccurate but also 
misleading. To mention several of the more eglering ex- 
amples—the Jewelers’ Block policy herein was initially 
written on binder dated May 7, 1971 by the defendant Com- 
pany’s own duly authorized agent, W. M. Ross & Co. Ine., 
Upper Montclair, New Jersey, “in accordance with applica- 
tion [Proposal] on file with company’’ (p. 85a). The 
policy of insurance was countersigned by the aforemen- 
tioned authorized agent, W. M. Ross & Co. Inc., effective 
May 7, 1971 to May 7, 1972 (pp. 79a-80a). While plaintiff 
frank!y admits that he only gave phone notice of the loss 
to W. M. Ross & Co. Inc., nevertheless, plaintiff would have 
it appear in iis Statement that W. M. Ross & Co. Ine. 
acted solely as agent on beha)! of the plaintiff-assured 
(rather than the Company’s auihorized agent) in sub- 
sequently mailing to its principal its own customary printed 
form of Notice of Loss. This, it is submitted, does not cure 


plaintiff’s failure to give written notice of the loss in the 
first instance to either the Company or to its authorized 
agent, W. M. Ross & Co. Ine., as required by the policy 
(p. 95a). 

Another misleading statement in plaintiff's StaTEMENT 
deals with plaintiff’s assertion that “The defendant also 
chose to retain the premium and has never returned it.” 
Suffice it to say that there is no evidentiary fact in the 
record before this Court to support such statement and, 
more importantly, such issue was never raised in the 
court below. Judge Werker in his decision declaring the 
policy to be null and void because of the plaintiff-assured’s 
breach of the warranties in the policy directed the defend- 
ant Company at that juncture of the case to refund to the 
plaintiff the premium, if any, paid by plaintiff (p. 104a). 
As previously stated, the facts with respect to any alleged 
retention of the premium by the defendant are not in the 
record, nor was the said issue ever raised by the plaintiff 
in the court below. It is submitted that such issue cannot be 
raised for the first time on appeal, particularly when there 
are no facts in the record to support such an issue. 


Another statement maae by plaintiff which is calculate” 
to mislead this Court is to the effect that plaintiff did not 
actually receive the Jewelers’ Block policy herein until June 
18, 1971. Plaintiff’s counsel in his affidavit makes the 
hearsay affirmation that plaintiff received the insurance 
policy “18 days after the loss, and 8 days after plaintiff 
had issued his ‘alleged proof of loss’” (p. 64a). This 
would place the date of receipt of the policy by plaintiff 
on or about June 8, 1971, and not on June 18, 1971. The 
date of issuance of the policy is shown on its face to be 
6/8/71 (p. 75a). 

However, the law is clear that the date of receipt of a 
policy by an assured or the date of isst ance thereof is of 
no importance where a binder is involved since the “terms 
and provisions which control in the coustruction of the 


coverage afforded by a binder are 
ordinary form of policy 


those contained in the 
usually issued by the company 
risks” (Appleman on Insurance 
Law and Practice, Vol. 12, See. 7295). 


la 


at that time upon similar 


The authorities 


throughout the country are in general agreement that once 


a binder is in effect, it is deemed to include all the terms 
of the policy to which the binder was given, and the binder 
has the same effect as the policy. This is the law in New 
Jersey, 


J.C. Smith & Wallace Co. v. Prussian Natl. Ins. 
Co., 68 N.J.L. 674, 54 A. 458. 


In the above case the court said, and we quote: 

“The plaintiff by accepting the binder agreed to Ie 
bound by al terms of the policy, including the rate 
of premium to be paid, and the defendant ought not 
now be allowed to say we are not bound to keep that 


contract, because no specific premium was men 
tioned.’? (p. 677) (emphasis supplied) 


To th: same effect, see: 


Hammond vy. Insurance Co. of No. America, 37 
’.Supp. 674, aff'd, 118 F.2d 1018 (CCA, 2) 
Kahn vy. Lumbermens Mutual Ins. Co, 993 

I’.Supp. 985 


Ev nes v. Home Ins. Co. of N.Y., 94 U.S, 621 


Law of New Jersey Applicable to the Issues 
in the Case 


This is a federal diversity case involving a New Jersey 


resident and a California corporation authorized to en- 
gage in the business of insurance in the State of New 
Jersey. The policy of insurance was applied for, issued 
and delvered in New Jersey and «2s to be performed 


‘here, "> situs of the insured risk is New Jersey, and 


6 


the loss for which the plaintiff-assured sues occurred in 
New Jersey. 


A federal court sitting in New York must apply New 
York’s choice of law rules. Klaxon Co. v. Stentor Elec. 
Mfg. Co. Inc., 313 U.S. 484. It is also clear that New 
York’s choice of law rules in actions based on contract is 
the “grouping of contracts’’ or “center of gravity test.” 
Auten v. Auten, 308 N.Y. 155. It has recently been ad 
judicated in this District that the rule in Auten v. Auten 
prevails in contract actions in New York. Hutchens v. 
Bethel Methodist Home, 370 F.Supp. 954. See also Couch 
on Insurance, 2d Vol. 2, See. 16:19.5, p. 13 (1974 Supp.). 


The law of a sister state need not be pleaded or proved. 
McIndoo v. Burnett, 494 F.2d 1311, 1313; Colello v. Sund- 


quist, 137 F.Supp. 649, aff’d, 229 F.2d 737 (2d Cir.). 


The Statement, and Controverting Statement Under 
General Rule 9(g) Required to Be Filed With 


the Court on a Motion for Summary Judgment 


The plaintiff’s counsel in his brief requests this Court 
to disregard and not consider defendant’s Statement under 
General Rule 9(z) for the reasons stated therein. The de- 
fendant’s Statement under General Rule 9(g) was served 
upon plaintiff’s counsel by mail on May 29, 1975 (p. 48a). 
No controverting Statement was received from plaintiff’s 
counsel. The defendant’s Statement under Rule 9(g) was 
never at any time returned by the Post Office to the office 
of defendant’s counsel as being undeliverable for any 
reason. 


In reply to plaintiff’s request, it is sufficient to point 
out <hat it can be assumed that plaintiff’s counsel is or 
should be conversant with the General Rules of the South- 
ern District of New York dealing with the requirement 
placed upon both parties to a motion for summary judg- 


ment to submit to the court 


a particularized statement out- 
lining the contentions 


of both parties as to the existence 
a genuine material issue of fact. Need- 
less to say, upon receipt by plaintiff's 
fendant’s motion papers f 


or non-existence of 


counsel of the de- 


or summary judgment, or shortly 
thereafter, a simple phone 


moving party would have 
of the defendant’s Stat 
that plaintiff's counse] } 
ment. We submit that 


eall directed to counsel for the 
quickly uncovered the 
ement under Rule 9 (g)—assumine 
iad not already received such State- 


the helievahle f 
convineingly for themselves, 


existence 


acts speak rather 
and no further comment 


is 


required from us, 


The Jewelers’ Block Policy and Signed Proposal 


The Jewelers’ Block policy, and 
tached thereto, both of which are annexed to plaintiff ’s 
complaint and marked Exhibit “A? 
tant provisions which are 


signed Proposal at- 


’ contain very impor- 
pertinent to the question of the 
Company’s liability in this case, 

The Jewelers’ Block 


policy herein contains the 
Provision in the 


opening paragraph thereof: 
‘Ll. In consideration of the 
the proposal ana declaratic 
attached hereto and mad: 
(are) hereby agreed to be 
which the insured he re 


and every state ment 


following 


: premium specified, and of 
ms dated (shown below) 
a part hereof and which is 
the basis of this 


policy, and 
by warrants to be tr 


we as to each 


and particula) contained therein, 
the company does insure the 


herein ealled the insured, 
above and whose 


insured named above, 
Whose address js shown 
premises are located at (s 


hown below) 
ption date above ti 


from the ince » the expiration date 


above,’ (emphasis supplied) 
It has been held in New 


Jersey that the written applica- 
tion of the assured whe 


n referred to in the policy as form- 
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ing part of it, is part of the contract, and has the same 
effect as though written in the body of the contract. 


Carson v. Jersey City Insurance Co., 43 N.J.L. 
300, 39 Am.Rep. 584, aff’d, 44 N.J.L. 210. 


The signed Proposal annexed to the policy and made a 
part thereof bearing date of 4-27-71 contains the following 
warning statement in printed form in two (2) separate 
locations on the face of the Proposal, viz., immediately 
preceding all of the questions and again at a location atop 
Question 11: 


‘‘The answers to questions 2, 11a, 11¢c, 11d, 17¢ and 
17d must be based on the 12 months period immedi- 
ately preceding the date of this proposal.” (emphasis 
supplied) 


The Court will also note that it is stated in both the 
Proposal and the policy itself that an assured’s answer to 
each question contained in the signed Proposal, upon which 
answers the Company relies in fixing the premium rate and 
also in evaluating the risk, constitutes a warranty and not 
a mere represen‘ .ion of fact. In addition, the signed Pro- 
posal, which is referred to in the policy as forming part of 
it, is a part of the contract of insurance. 

The Proposal, so far as the Company is concerned, has 
a twofold purpose. The information contained therein 
furnished by the prospective assured in answer to the 
various printed questions determines whether the insur- 
ance company will be willing to undertake to insure the 
particular applicant and, if so, then the answers to such 
questions are used for the purpose of rating the policy for 
the purpose of computing the entire premium which is to 
be charged to the assured, and evaluating the risk. 


Undisputed Facts 


Based upon the plaintiff-assured’s sworn pre-trial testi 
mony and also his sworn answers to defendant’s inter- 
rogatories, coupled with those facts not controverted by 
plaintiff in the court below, certain facts directly related 
to the proof of the affirmative defenses passed upon by the 
lower court now stand admitted for the purposes of this 
appeal. The said undisputed and admitted facts are 
follows: 


as 


1. The plaintiff signed the Proposal for Jewelers’ 
Block insurance on April 27, 1971. 


2. The Jewelers’ Block insurance was bound in writ 
ing on May 7, 1971 in accordance with application 
(Proposal) on file with the Company (Exh. 12, 
p. 8da). 


3. The plaintiff swore in answer to defendant’s Inter- 
rogatory #30 that the percentage amount of plain- 
tiff’s business based on sales for the one-year period 
prior to the signing of the Proposal was all whole- 


sale. 


4. The plaintiff swore in answer to Interrogatory 
#29 that he filed a sales tax return with tue State 
of New Jersey for the period November 1, 1970 to 
March 31, 1971 disclosing that all his sales for said 
period were at wholesale. 


0. Plaintiff testified upon examination before trial and 
freely admits that during the period October 1, 1970 
to the date of the signing of the Proposal he had 
in his personal custody and possession a quantity 
of jewelry which he exhibited and sold to customers 
in various states throughout the United States. 


6. Plaintiff testified upon examination before trial 
that during the period from October 1, 1970 to the 


10. 


10 


date of the signing of the Proposal, he stored cer- 
tain of his jewelry stock in the safe on the premises 
of Modern Jewelry Casting Co. Inc. in New York 
City. 


at 24) 
ym 


Plaintiff swore in an.wer to Interrogatory +: 
that the only so-called “Proof of Loss” filed by him 
with defendant at any time relative to the subject 
loss was a signed statement dated June 1, 1971 
given by him to an agent of the defendant Company 
(Exh. “C,” p. 38a). 

Plaintiff gave telephone notice of the subject loss 
to W. M. Ross & Co. Inec., Upper Montelair, New 


Jersev, the Company’s own agent. 


By statute, Chap. 29A of the New Jersey Statutes 
Annotated, See. 17:29A-6, the defendant Company, 
f ised insurer in New Jersey, was required to 
file with the Commissioner of Banking and Insur- 
ance of New Jersey at Trenton, New Jersey, its 
schedule of rates for various classes of insurance, 
including the Jewelers’ Block policy, and See. 
17:29A-15 of said Act prohibits an insurer from 
charging or receiving any rate which deviates from 
the schedule of rates thus filed. 


The rating schedule filed by defendant was used in 
preparing the Jewelers’ Block Rating Slip (Exh. 
“B,” p. 37a) by the rating organization in which 
defendant is a subseriber. 


If the plaintiff’s answer to Question #2 or Question 
#11 had been correctly given, a higher premium 
would have been charged than was actually charged 
to plaintiff in this instance pursuant to the defend- 
ant’s filed rate schedule (p. 12a). 


1] 


Questions Presented 


From the undisputed and admitted facts on the summary 
Judgment motion herein, the following questions are pre 
sented: 


1. Whether the plaintiff’s signed statement dated June 
1, 1971 (Exh. “C”, pp. 38a-44a) constitutes a proper 
filing of sworn Proof of Loss with the Company 
in compliance with Condition 13 of th policy as a 
matter of law? 


~ 


2. Whether a phone notice rather than a written no 
tice given by plaintiff to the Company’s own au- 
thorized agent constitutes a proper written notice 
of loss to the Company in compliance with Condi- 
tion 13 of the policy as a matter of law? 


3. Whether any of the documentary evidence sub- 
mitted by the plaintiff in the court below, consisting 
of plaintiff's Exhibits “1” through “*6,’? complies 
with that condition precedent in the poliey requir- 
ing plaintiff to furnish to defendant a complete list 
of the lost property, stating the market value and 
cost of each article and the amount claimed thereon, 
and whether the failure of plaintiff to do so con 
stituted a breach of Condition 13 of the policy as a 
matter of law? 

4. Whether the answer given by plaintiff to Question 
2 of the Proposal signed by him covering the 12- 

month period immediately preceding the date of the 

Proposa! constituted a breach of warranty based 

upon the sworn answer given by plaintiff to defend 

ant’s interrogatory? 


3. Whether the answer given by plaintiff to Question 


lia, c and d of the Proposal signed by him covering 


the 12-month period immediately preceding the date 


12 


of the Proposal constituted a breach of warranty 
based upon plaintiff’s sworn pre-trial testimony? 


6. Whether the answers given by plaintiff to the ques- 
tions contained in the Proposal signed by him were 
the basis for evaluation of the risk as well as the 
fixing of the premium by the defendant Company 
pursuant to defendant’s filed rate schedule? 


~ 


Whether the defendant Company could have law- 
fully entered into the subject contract of insurance 
with the plaintiff herein upon the basis of the 
premium charged to plaintiff if the true answers 
were given by plaintiff in the Proposal? 


Summary of Argument 


Plaintiff not only attempts in his brief to create an 
alleged ambiguity in the questions contained in the 
Proposal, where none exists, but also attempts to infuse 
the words “‘new business” into the meaning behind each and 
every question set forth in the Proposal so as to lay the 
foundation for his argument that the questions were in- 
tended to cover the 12-month period subsequent to the 
opening of his “new business.” A cursory reading of the 
Proposal quickly discloses that many of the questions 
asked of a prospective assured deal with the prospective 
assured’s business activities and loss experience, ete., 
prior to the signing of the Proposal, e.g., a question as to 
the nature of the prospective assured’s previous 12 
months’ business based on sales (Ques. 2); a questien 
covering the prospective assured’s losses during the 
previous five years involving property covered by the same 
form of policy (Ques. 4); a question as to whether any 
insurer had ever canceled or refused to issue any in- 
surance for the prospective assured (Ques. 5); a question 
as to whether and how often the prospective assured had 
taken a physical stock inventory in the past (Ques. 6); a 


question as to whether the prospective assured is a member 


of the Jewelers’ Security Alliance (Ques. 7); a question as 
to the location of property outside of the prospective as 
sured’s premises for the preceding 12 months in the 
custody or control of the prospective assured, his em- 
ployees, salesmen, ete. (Ques. 1la); a question as to the 
estimated average daily amount of property in the custody 
or control of others for the previous 12 months, e.g., 
consignment merchandise in the custody or control of 
memorandees (Ques. lle); a question as to the maximum 
amount of the prospective assured’s stock during the 
previous 12 months not exceeding the dollar amount stated 
by the prospective assured in the Proposal (Ques. 17e); 
and a question as to the estimated average daily amount of 
other people’s property in the prospective assured’s cus 
tody or control, insured or uninsured, for the preceding 12 
months for any purpose whatsoever (Ques. 17d). Thus, it 
‘an readily be seen that many of the questions in the 
Proposal were designed with the thought in mind of ob 
taining from the prospective assured certain precise in 
formation warranted to be true as to his previous business 
activities and loss experience, the location of jewelry out- 
side the prospective assured’s premises for the preceding 
12 months, and other precise data, to enable the Company 
(a) to determine whether to accept the insurance in the first 
place, (b) to evaluate the risk, and (c) to fix the premium 
to be charged. The factual picture involved in this case 
is certainly not akin to the situation where a prospective 
assured was never before involved in the jewelry business 
and was setting up such type of business for the very first 
time. On the contrary, by plaintiff’s own admission. he had 
spent more than thirty years in the jewelry business (p. 
49a), and his prior business activities and loss experience 
constituted essential information to the Company for 
obvious reasons. 


Plaintiff’s feeble argument tha. the premium rate is 
based only upon the business fo which the policy is sought 


and is unaffected by plaintiff’s prior business activities 
entirely overlooks the underlying basis and extreme im- 
portance to the Company of truthful answers to the ques- 
tions contained in the Proposal in evaluating the risk and 
in subsequently fixing the premium rate. Needless to say, 
the insuring of valuable jewelry presents a moral hazard, 
and the Company is entitled to have before it all of the 
informatio.. called for in the Proposal, particularly from 
one who has been engaged in the jewelry business for over 
thirty years, to enable it to properly evaluate the risk it 
is asked to insure. 


Plaintiff’s counsel also blandly makes the wholly unsup- 
ported statement that the Company’s special agent and 
underwriter (Forrester) had full knowledge of all mate- 
rial facts with respect to the plaintiff’s prior business 
activities at the time the plaintiff signed the Proposal 
based upon discussions had with plaintiff. Aside from the 
binding effect of the parol evidence rule which contem- 
plates that all prior discussions had between the parties 
themselves are bound up in the writing itself (Proposal) 
which by its terms is made a part of the contract of insur- 
ance, the fact also remains that under New Jersey law, 
as we show hereinafter, an applicant signing a Proposal 
for insurance is conclusively presumed to have read the 
Proposal which he signs and is bound by the answers con- 
tained therein, notwithstanding the fact that the answers 
may have been innocently or mistakenly made or may have 
been inserted in the Proposal by another on his behalf. 
Thus, any alleged knowledge on the part of the deferdant’s 
agent as to the prospective assured’s past business activi- 
ties gained from discussions had with the prospective 
assured is irrelevant and immaterial since the prospective 
assured is conclusively presumed to have read the Pro- 
posal before signing same and, accordingly, always had the 
opportunity to chenge or delete any incorrect answer in the 
Proposa! before signing same, despite any knowledge 
possessed by the Company’s agent. 
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Plaintiff’s argument that the defendant issued the policy 
after allegedly having full knowledge of all material facts 
and is therefore estopped from asserting any and all de- 
fenses which it may have under the policy has no merit to 
support it for several very basic reasons. 


In the first place, the date of issuance of the policy by 
defendant is immaterial in this case since both the plain- 
tiff-assured and the defendant Company were, as pre- 
viously pointed out. fully bound by all of the terms and 
conditions of the Jewelers’ Block policy on the date when 
the insurance was bound, viz., May 7, 1971, and not on the 
date of issuance of the policy. 


In i ‘e second place, the plaintiff accepted the insurance 
policy with the annexed Proposal containing the misrepre- 
sentations. In doing so, as we show hereinafter, he adopted 
and ratified the misstatements contained therein, and they 
are binding upon him. In the third place, the alleged 
knowledge of ‘‘all facts’’ said to exist on the part of t) 
defendant on the date of issuance of the policy on June §, 
1971 obviously could not excuse plaintiff’s subsequent 
failure to (a) file a proper sworn proof of loss, and (b) 
submit a complete list of the stolen property, ete., to the 
Company under Condition 13 of the policy, since such 
failure on plaintiff's part antedated the time of defendant's 
alleged knowledge. he only evidentis ry data in the ree- 
ord reflecting any knowledge of facts on defendant’s part 
is Exhibit ‘‘C’’ (pp. 38a-44a). and the ‘*facts’’ contained 
therein certainly could not create an estopyel, es plaintiff 
contends. 
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ARGUMENT 
POINT I 


An applicant signing a proposal for insurance re- 
lating to a policy of insurance made and issued in 
New Jersey is conclusively presumed to have read 
the proposal which he signs and is bound by the 
ar-wers contained therein even if such answers are 
innocently, negligently or mistakenly made and also 
notwithstanding the fact that the answers may have 
been inserted in the proposal by another on his behalf. 


There is no dispute of fact in this case but that plain- 
tiff signed the Proposal for Jewelers’ Block insurance 
herein. Furthermore, there is no evidence in the record 
whatever of any fraud or overreaching conduct on the 
part of the defendant’s representative, Forrester, in in- 
ducing the plaintiff to sign the Proposal without having 
read the same. 


An _nalysis of plaintiff's brief as a whole di-closes that 
plaintiff is in fact attempting to argue two separate and 
conflicting legal theories dealing with the signed Proposal 
and the questions and answers contained therein. On the 
one hand, plaintiff asserts that Forresier had full knowl- 
edge of all the facts regarding plaintiffs prior business 
activities and the location of plaintiff's jewelry stock 
prior to the signing of the Proposal and inserted untrue 
answers in the Proposal not given to him by plaintiff, 
thereby estopping the defendant from asserting any de- 
fenses under the policy based upon such untrue answ°rs. 
On the other hand, plaintiff asserts (Pornr 1) that the an- 
swers provided by plaintiff to Questions 2 and |i of the 
Proposal were in fact correct on their face. Plaintiff has 
no doubt adopted these alternative positions to offset any 
possible argument by defendant that to permit plaintiff to 
i snish oral evidence with respect to prior conversations 
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allegedly had between ;..intiff and defendant's agent 
(Forrester) not embodied in the plaintiff’s answers in the 
signed Proposal itself would be in violation of t parol 
evidence rule. 


It has been held in New Jersey that parol evidence to 
the effect that an insurer knew when it issued its policy 
of the existence of an antecedent insurance was bad as it 
was an attempt to alter the written contract by parol. 
Bennett v. St. Paul Fire and Marine Insuranc Co., 5d 
N.J.L. 377; see also, Dewees v. Manhattan Insuran-e ¢ 0., 
35 N.J.L. 366. 

If, as plaintiff asserts, the answers appearing in the 
Proposal to Questions 2 and 11 are on the other hand to 
be considered as being actually true and correct on their 
face, the theory of an estoppel, as expressed by plaintiff, 
has no validity for obvious reasons. Thus, an analysis of 
the position taken by plaintiff to the effect that his an 
swers to Questions 2 and 11 were correct on their face 
merits attention. Plaintiff asserts that Questions 2 and 11, 
coupled with the instructions which precede such num 
bered questions, are ambiguous and that the answers as 
actually given by him to said questions are true and ev: 
rect on their face. To support the erroneous conclusion 
that the said questions are ambiguous, plaintiff proceecs 
by a process of rather tenuous and strained reasoning to 
argue at length that the preliminary instructions directing 
that Questions 2 and 11 be answered on the basis of the 
preceding 12-month period contemplated the 12-month 
period with respect to the plaintiff’s business (retail 
store) which had not opened as yet at 263 Center Avenue, 
Westwood, New Jersey. Plaintiff further arcues that with 
respect to the business at 263 Center Avenue, Westwood, 
New Jersey, which was not then in existence, there was 
no preceding 12-month period, and the questions could 
only be answered on the basis of the then present esti 
mates and expectations. This argument completely over 
looks the fact that the prospective assured named in an- 
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swer to Question la, viz., Murray Gladstone T/A Jewelry 
by Gladstone, has by his own sworn pre-trial testimony 
admitted that he operated a jewelry business in the very 
same name from his home in Westwood, New Jersey dur- 
ing the period October 1, 1970 to the date of the signing 
of the Proposal on April 27, 1971, and further that he 
traveled extensively throughout the United States dis- 
playing and selling his jewelry to potential customers 
during that particular period of time. As Judge Werker 
commented in his memorandum decision in the court 
below, “the insured is a sopnisticated jewelry merchant 
who has had prior experience with jewelers block insur 


ance policies.” 


If this Court were to accept and adopt plaintiff’s strained 
construction of the wording in the Proposal, it would 
in effect be writing a new contract for the plaintiff, de- 
leting thereby all reference in the Proposal to the nature 
and identity of any jewelry business conducted by a pro- 
spective assured for the 12-month period immediately pre- 
ceding the date of the signing of the Proposal and, for 
that matter, deleting all reference to the location and esti- 
mated amount of jewelry in the custody or control of the 
prospective assured or others during such prior 12-month 
period. The thrust of plaintiff's argument appears to be 
that the onswers given by him to Questions 2 and 11 
covered by mistake the 12-month period commencing with 
the opening of the plaintiff's retail store at Westwood, 
New Jersey, and not the 12-month period immediately pre- 
ceding the date of the signing of the Proposal, notwith- 
standing the clear and unambiguous language contained 
in the Proposal to the contrary. Unrortunately, however, 
the premium rate which was charged to the piaintiff in 
relation to Questions 2, lla, Ile, lid, 17¢ and 17d was 
» edicated upon the answers given by plaintiff in the Pro- 
posal with respect to the period immediately preceding 
the date of the signing of the Proposal as stated in the 
Proposal, and not te the 12-month period commencing with 
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the opening of plaintiff's new store in Westwood, New 
Jersey. Again referring to Judge Werker’s comment re- 
garding the expertise and prior background of plaintiff in 
matters dealing with Jewelers’ block policies, the best thing 
that can be said on plaintiff’s behalf in this instance is 
that he either was mistaken regarding the meaning and 
content of the above-mentioned questions contained in the 
Proposal, or that he furnished untrue answers to defend- 
ant’s representative. In either case, plaintiff is bound by 
the answers as actually set forth in the Proposal not- 
withstanding the fact that he may not have read the Pro- 
posal before signing same or that the answers were inno- 
cently or mistakenly made. 


The law is now clear in New Jersey that an applicant 
for insurance in the absence of any fraud practiced upon 
him, is conclusively presumed to have read the application 
which he signs and is thereby bound by eacr and every 
statement made in it. 


Metropolitan Life Insurance Co. v. Alvarez, 133 
N.J.Eq. 65, 30 A.2d 297. 


In the foregoing case the court said, and we quote: 


“This court in a long line of cases has held that an 
applicant for insurance is, in the absence of fraud 
practiced upon him, conclusively presumed to have 
read the application which he signs and is thereby 
bound by it. Equitable Assurance Society v. Gutowski, 
119 N.J.Eq. 181; 181 Atl. Rep. 636; Pacific Mutual 
Life Insurance Co. v. Roe nthal, 122 N.J.Eq. 155; 192 
Atl. Rep. 742; Metropolitan Life Insurance Co. v. Ccd- 
dington, supra. 

“A copy of the insured’s application was annexed 
to the policy issued, and was made a part thereof. 
The insured accepted the policy with the annexed appli- 
cation containing the misrepresentations; in doing so, 
he adopted and ratified the misstatements contained 


20) 


therein and they are binding upon him and his bene- 
ficiary. Locker v. Metropolitan Life Insurance Co., 
107 N. J. Law 257; 151 Atl. Rep. 627; Crescent Ring 
Co. v. Travelers Indé mnity Co., 102 N. J. Law 85: 
132 Atl. Rep. 106; Dewees v. Manhattan Insurance 
Co., 35 N. J. Law 366; Pacific Mutual Life Insurance 
Co. v. Rosenthal, supra.” (p. 68) (Emphasis supplied) 


The plaintiff herein contends that the answers listed in 
the Proposal were inserted therein by an agent of the 
defendant Company, and not by plaintiff himself. Never- 
theless, there is no dispute as to plaintiff’s signature on 
the Proposal itself nor as to the fact that plaintiff him- 
self furnished the information upon which the answers 
to the questions in the Proposal were based. Under such 
circumstances, it has been held that where an applicant 
makes the medical examiner and the insurance agent the 
agents of the assured, any untrue answers entered by the 
solicitor (insurance agent) and the medical examiner on 
the application and signed by the applicant, constitute a 
breach c* warranty. 


Dimick v. Metropolitan Life Ins. Co., 69 N.J.L. 
$84. 55 A. 291. 62 L.R.A. 774. 


The law is equally clear in New Jersey by a !e~g line of 
decisions that where any answer in the signec « roposal is 
untrue, even if timnocently made, the underwriter avoids 
liability for any loss sustained by the assured. 


Procacci v. U.S. Fire Ins. Co., 118 N.J.L. 423, 198 
A. 180; 

Weinroth v. N.J. Mfrs. Assn. Fire Ins. Co., 117 
N.J.L. 436, 189 A. 73; 

Neilson v. American Mutual Liab. Ins. Co. of Bos- 
ton, 111 N.J.L. 345, 168 A. 436; 

Owen v. Metropolitan Life Ins. Co., 74 N.J.L. 770, 

67 A. 25, 122 Am.St.Rep. 413; 
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Parker Precision Products Co. v. Metropolitan 
Life Ins. Co., 407 F.2d 1070 (C.A. New Jersey) 5 

American Policyholders Ins. Co. v. Portale, 88 
N.J. Super. 429, 212 A.2d 668; 

Allstate Ins. Co. vy. Meloni, 98 N.J. Super. 154, 236 
A.2d 402. 


In Parker Precision Products Co. v. Metropolitan Life 
Ins. Co., supra, which involved a representation of fact and 
not a warranty, the plaintiff-assured signed an application 
for life insurance stating that the answers given by him on 
the application were true and complete. The application 
did not state that the answers given were warranted to be 
true as in the case at bar. One of the questions on the 
application made inquiry as to whether the assured had 
ever been told that she had, or had been treated for, or 
sought advice concerning chest pain, disease of the heart, 
arteries or other blood vessels. The assured answered 
such question in the negative, which answer turned out to 
be untrue. The Third Cireuit Court of Appeals in affirm- 
ing the lower court’s denial of a recovery to the plaintiff- 
assured said, and we quote: 


“This case is governed by New Jersey law, under 
which material misrepresentations, even if mnocent, 
will justify rescission of a life insurance policy under 
the doctrine of equitable fraud. Equitable Life Ass. 
Soc. v. New Horizons, Ine., 28 N.J. 307, 146 A.2d 466 
(1958); Gallagher v. New England Mutual Life Ins. 
Co., 19 N.J. 14, 114 A.2d 857 (1955) ; Metropolitan Life 
Ins. Co. v. Tarnowski, 130 N.J.Eq. 1, 20 A.2d 421 
(1941). Furthermore, a misrepresentation is material 
as a matter of law where knowledge of the truth would 
naturally influence the judgment of the insurer in mak- 
ing the contract, estimating the risk, or fixing the 
premium, Gallagher v. New England Mutual Life Ins. 
Co., supra; Urback v. Metropolitan Life Ins. Co., 127 
N.J.L. 585, 23 A.2da 568 (1942); Kerpchak v. John 
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Hancock Mut. Life Ins. Co., 97 N.J.L. 196, 117 A. 836 
(1922). See Garman v. Metropolitan Life Ins. Co., 
175 F.2d 24 (3rd Cir. 1949). Hence, the misrepresenta- 
tion in Part B of the application, denying heart disease 
and chest pains, was clearly material.’’ (p. 1073) 
(Emphasis supplied) 


It is to be noted that in the above cited case there was 
no mention made in the application for insurance that the 
answers given by the applicant to the questions would con- 
stitute warranties, as in the case at bar. Nonetheless, the 
court held that if the answers given were looked upon 
solely as misrepresentations of fact rather than warranties, 
still such misrepresentations under New Jersey law, albeit 
innocent, are material as a matter of law where knowledge 
of the truth would natnrally influence the judgment of the 
insurer in making the contract, estimating the risk, or 
fixing the premium. 


The premium charged io plainuff in this case was 
predicated solely upon the answers to the questions set 
forth in the signed Proposal. The Jewelers’ Block Rating 
Slip (Exh. “B”, p. 37a) computed the premium based upon 
such answers in accordance with the rate schedule filed by 
the defendant Company with the Commissioner of Banking 
and Insurance of New Jersey. The New Jersey statute 
(Sec. 17:29A-15) prohibits the insurer from charging or 
receiving any rate which deviates from the schedule of rates 
thus filed (p. 9a). 


The distinction between ‘‘warranties” and ‘‘representa- 
tions” under New Jersey law as stated by the court in the 
ease of Procacci v. U.S. Fire Ins. Co., supra, is that “war- 
ranties” are integral parts of the policy, or are expressly 
made part thereof by reference, and relate to risk, and are 
intended to form part of the policy, and must be literally 
true and strictly fulfilled or the policy is void; whereas 
“representations” are statements preceding the policy, need 
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only be substantially true, and will not invalidate the policy 
except for fraud. 


To the same effect, see: 


Guarraia v. Metropolitan Life Insur. Co., 90 
N.J.L. 682, 101 A. 298; 

Dewees v. Manhattan Insur. Co., 35 N.J.L. 366; 

Brynildsen y. Ambassador Insur. Co., 113 N.J. 
Super. 514, 274 A.2d 327. 


It has also been held that where the policy in express 
terms refers to the application or other papers connected 
with the risk, and adopts them as part of the contract of 
insurance, they become part of the policy, and the state- 
ments therein relative to the situation, use and character 
of the risk are warranties on the part of the assured. 


Carson v. Jersey City Insur. Co., 43 N.J.L. 300, 
39 Am.Rep. 584, affirmed, 44 N.J.L. 210. 


POINT Il 


The defendant would have violated the rating 
laws of New Jersey were it to have covered the risk 
embodied in Questions 2 and 11 of the Proposal if 
true answers had been given thereto by issuing a 
policy for the same premium as was paid by plaintiff. 


Chapter 29A (See. 17:29A-1 to Sec. 17:29A-32 of New 
Jersey Statutes Annotated) deals with the subject of in- 
surance rates in the State of New Jersey. 

Section 17 :29A-6, N.J.S.A., reads as follows: 

““§17:29A-6. Rating system to be filed 
‘‘Beginning with the sixtieth day after this act takes 
effect, every insurer shail, before using or applying any 
rate to any kind of insurance, file with the commis- 


sioner a copy of the rating-system upon which such 
rate is based, or by which such rate is fixed or deter- 
mined. The filing herein required may, on written 
notice by an insurer to the commissioner, be made on 
behalf of such insurer, by a rating organization of 
which such insurer is a member or subscriber. The 
provisions of this section shall be deemed to have been 
complied with by any insurer which had, before the 
effective date of this act, directly or by a rating 
organization of which it is a member or subscriber, or 
by a designated agent or expert, filed with the commis- 
sioner a rating-system, substantially in the form re- 
quired by this section to be filed. From and after the 
date of the filing of such rating-systems, every insurer 
shall charge and receive rates fixed or determined in 
strict conformity therewith, except as in this act other- 
wise expressly provide L.1944, ¢.27, p. 73, $ 6.”’ 


Section 17 :29A-15, N.J.S.A., reads as follows: 
“*§ 17:29A-15. Rates to be observed; rebates 


‘‘No insurer or employee thereof, and no broker or 
agent shall knowingly charge, demand or receive a 
premium for any policy of insurance except in accord- 
ance with the respective rating-systems on file with 


* 2 #)) 


and approved by the commissioner. 


Section 17 :29A-17, N.J.S.A., reads as follows: 
**§$ 17:29 A-17. Violations 


‘‘Any insurer which violates any provision of this 
act, or which fails to comply with the terms of any 
order made by the comiissioner pursuant to the pro- 
visions of this act, shall be deemed to have violated 
the law within the meaning of section one of chapter 
thirty of Title 17 of the Revised Statutes. 1.1944, 
¢. 27, p. 79, $17.” 


The case at bar presents the same issue of law which has 
been passed upon in two Jewelers’ Block cases decided in 
this District construing the applicable New York statute, 
Sections 149 and 150 of the New York Insurance Law. The 
first of these eases is M. Chalom & Son, Inc. v. St. Paul 
Fire & Marine Insurance Company, 2 Cir., 285 F.2d 909. 
In that ease, the defendant insurance company had issued 
a Jewelers’ Block policy to the plaintiff jeweler insuring 
against a.l risks of loss while the plaintiff’s property was 
located both on ard off the assured’s own premises. The 
assured sustained a loss of $75,000 after the policy had 
been issued and there was no question concerning the fact 
that such a loss had been sustained by the assured. The 
defendant insurance company contended that it had no 
liability under its policy because the policy had been in- 
duced by the plaintiff assured’s misrepresentations con- 
cerning the size of its inventory. 


A Proposal had been submitted to the prospective as- 
sured concerni..g s,ecific questions for which the applicant 
was to give written answers. The plaintiff in that case 
stated in answer to 17a and b of the Proposal that inven- 
tories had been taken by it on the particular dates men- 
tioned and that the value of the inventories taken on each 
such occasion came to the same amount of approximately 
$96,000. The assured in the foregoing case also stated, in 
its answer to 17e of the Proposal, that the maximum value 
of property at any time during the 12-month period in- 
volved did not exceed $130,6.2. 


Contrary to the foregoing statement contained in the 
Proposal, the assured’s president, after the loss, stated 
under oath that the inventories referred to in the answers 
to 17a and b on the dates referred to in such answers, 
actually exceeded $150,000. Thus there was a substantial 
under-valuation of the inventory figures given in the Pro- 
posal submit! «1 to the insurance company. 


This Court found that had the true inventories been 
civen by the assured in the answers to 17a, b and ¢ of the 
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Proposal, a policy issued on the basis of the true figures 
would have been ‘‘at a premium higher than set forth in 
the policy in suit.’’ 


This Court then went on to point out that in any event, 
the defendant insurance company could not have issued 
the particular policy of insurance at the total premium set 
forth therein if it had known the true facts as to the higher 
inventories because to have done so would have meant 
that the insurance company would have violated the rat 
ing laws of the State of New York. Thus this Court stated 
at page 911: 


“* * * Moreover, defendant would have violated the 
rating laws of New York, New York Insurance Law, 

184, subd. 1, 185, subd. 1, were it to hrve covered 
the higher inventory by issuing a policy for the same 
premium as was paid by plaintiff.” 


The policy having thus been held null and void by the 
material misrepresentations of the plaintiff, this Court 
in the Chalom case affirmed the judgment dismissing the 
complaint and granting summary judgment in favor of 
the defendant insurer. 


The ease of M. Chalom & Son, Ince. v. St. Pau Fire d 
Marine Insurance Company, supra, was again followed in 
a later ease which also involved the same form of Jew- 
elers’ Block policy, the application of Section 149 ot the 
New York Insurance Law, and the statutes with respect 
to filing of a company’s rates and the adherence to such 
rates. That case was Wilberg Jewelry Corporation v. The 
Palatine Insurance Company, Ltd., 8.D.N.Y., 205 F.Supp. 
696. Again, in that case, as in the Chalom case, supra, 
there were misrepresentations by the assured in its an- 
swers to the Proposal. In that case, as in the earlier 
Chalom ease, the federal court applied the New York law. 
The District Court found that there was a material mis- 
representation by the assured in the Proposal within the 


meaning of Seetion 149(2) of the New York Insurance 
Law; and that the policy provisions providing that the 
entire policy would be void if the assured concealed or 
misrepresented any material fact concerning the insur- 
ance was therefore applicable and judgment was rendered 


in favor of the insurance company. 


The Jewelers’ Block policy issued by the defendant to 
plaintiff herein, as in the Wiberg Jewelry Corporation 
case, supra, and the Chalom case, supra, contains a mis- 
representation clause which reads as follows: 


“91. This entire policy shall be void if, whether be- 
fore or after a loss, the Insured has concealed 
or misrepresented any material fact or circum- 
stance concerning this insurance +r the subject 
thereof, or the interest of the Insured therein, 
or in case of any fraud or false swearing by the 
Insured 7 ‘sting thereto.’’ 


The holding in the ease of Chalom vy, St. Paul Fire & 
Marine Insurance Company, supra, Was recently followed 
by Mr. Justice Lane of the Supreme Court, New York 
County in Essex Refining Corp. v. The Home Insurance 
Co., N. Y. Law Journal, June 18, 1975, Vol. 173, p. 15 (not 
officially reported), where the court granted the defendant 
company’s motion to dismiss the complaint based upon the 
assured’s unintentional and innocent untrue answer to 
(Juestion 17 of the Proposal to the Jew:' -rs’ Block pouiey. 


The accepted rule in cases involving misrepresentations 
by an assured in inducing an insurance company to issue 
a policy is very well set forth in the case of Hare & Chase 
v. National Surety Co., 49 F.2d 447, where the court said 
at page 496: 


“<The test uf the materiality of a fact was stated 
by Story, J., to depend upon whether it would have 
influenced the underwriter “either not to underwrite 
at all, or not to underwrite except at a higher pre- 


Columbian Insurance Co. v. Lawrence, 10 


Pet. 507, 516, 9 L.Ed. 512. The more recent cases are 


in accord with this formulation. [citing cases]’’’ (em 


miki =. 


phasis supplied) 


It must, of course, be kept uppermost in mind that the 
State of New Jersey does not have a statute comparable to 
Sections 149 and 150 of the New York Insurance Law 
In New Jersey, the materiality of the misrepresentation 
or proof of an increase in the risk need not be established 
by the company in order to defeat a recovery by the as 
sured for breach of warranty as has been already pointed 
out in this brief. The mere showing of a breach of war 
ranty, without more, is sufficient. We are dealing here 
with a breach of warranty by the assured in respect of 
Questions 2 and 11, and not a mere misrepresentation of 
fact as argued in Point III of plaintiff’s brief. 


With respect to the misrepresentation issue in this case 
as raised in plaintiff’s brief, it is important to note that 
it makes no difference whether the misrepresentations were 
the result of mistake, ignorance, accident or negligence, or 
otherwise innocently made. It is not necessary that they 
be fraudulently made. Thus the basic rule in this regard 
is set forth in 30 N.Y. Jur. $917, p. 280. We quote from 
that section: 


“It is well settled that the fact that the misrepre- 
sentation was made in good faith, or as a result of 
inadvertence, mistake, negligence, or ignorance, will 
not preclude it from being deemed material and a cause 
for the avoidance of the policy procured in reliance 
upon it, and if such a misrepresentation induces the 
insurer to assume the risk which otherwise it wou’ not 
have taken, at least not at the rate of premium charged, 
there is a legal ground of avoidance, and actual fraud 
need not be established, since it is not a material factor 
in avoidance of the contract under such circumstances. 
Thus, it has been held that false representations, if 
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material to the risk, avoid the policy even though made 
in good faith. Wnder this view, in cases where the 
misrepresentation is nositive and of a fact actually 
material, it is not necessary to py :ve that the repre- 
sentation was fraudulently made, since the materiality 
of the misrepresentation, and its proof of falsity, do 
away with the necessity of showing actual fraud. * * *” 
(emphasis supplied) 


POINT Il! 


The failure of the plaintiff (¢) to render to the 
Company a sworn proof of loss within sixty days 
after the loss herein, and (b) to furnish a complete 
list of the lost property stating the market value and 
cost of each article and the amount claimed thereon, 
and (c) to give immediate notice in writing of the 
loss to the Company is a breach of conditions prece- 
dent in the policy and bars a recovery by the plaintiff 
in any event. 


Aside from any question relating to plaintiff’s breach 
of warranty in furnishing untrue answers to Questions 2 
and 11 of the Proposal, the plaintiff is in any event barred 
from effecting a recovery by reason of its failure to comply 
with any of the three (3) conditions precedent in the ] liey 
(Clause 13) requiring an assured (a) to render to the 
Company within 60 days after a loss a sworn proof of 
loss containing certain precise data, aud (b) to furnish a 
complete list of the lost property stating the market value 
and cost of each article and the amount claimed thereon, 
und (ce) to give immediate written notice of the loss to 
the Compr ny. 


(a) The Failure of Plaintiff to File a Sworn Proof 
of Loss. 


The court below has specified in detail (pp. 101a-102a) 
the manner in which the signed statement given by plaintiff 
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to the defendart’s representative on June 1, 1971 failed 
to comply with the condition precedent of the policy (Clause 
13) relative to the requirement for the filing of a sworn 
proof of {uss. We need add nothing to the court’s state- 
ment on this noint. Needless to say, the question as to 
what constitv' a proper written proof of loss is a ques- 
tion of law aud not one of fact. 


(b) The Failure to Furnish a Complete List of the 
Stolen Property Stating the Market Value and Cost 
of Each Article and the Amount Claimed Thereon. 


In addition to his failure to file a proper proof of loss 
in complicnee with Clause 13 of the policy, the plaintiff 
further faileu to furnish to the Company at any time a 
complete list of the stolen property stating the market 
value and cost of each article and the amount claimed 
thereon (p. 96a). A feeble attempt was made by plaintiff 
in the court below to show compliance with this latter 
provision of the policy but no adequate evidentiary proof 
was submitted by plaintiff to establish such compliance. 
Reference was made by plaintiff in the court below to cer- 
tain office records described as plaintiff’s inventory . ook, 
bills of purchase, and plaintiff’s book of sales, ete. (Plain- 
tiff’s Exhs. 1 through 6), but such material was obviously 
not the complete list of the stolen property, with the 
requisite information, as required by the above mentioned 
clause of the policy. Significantly enough, plaintiff has 
declined to include plaintiff’s Exhibits 1 through 6 in the 
Joint Appendix, notwithstanding the request contained in 
the Reply Designation by appellee herein. A question of 
law is presented as to whether plaintiff complied with this 
provision in the policy and not a question of fact. 


{c) The Failure of Plaintiff to Give immedii‘e Notice 
in Writing of the Loss to the Company. 


The facts dealing with plaintiff’s failure to giv> im 
mediate notice in writing of the loss to the Compr have 
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been referred to in other portions of this brief and need 
not be again referred to at this point. Suffice it to say that 
the court below has held, as a matter of law, that proper 
written notice of loss was not given by plaintiff to the de- 
fendant Company in compliance with Clause 13 of the 
policy. This again presents a question of law and not one 
of fact. 


Plaintiff in his brief while admitting that he did not give 
written notice of the loss to the Company or to the Com- 
pany’s agent, W. M. Ross & Co. Ine., makes much of the 
fact that W. M. Ross & Co. Ince. acted solely as plaintiff’s 
agent in forwarding to the Company its own form of notice 
of loss. It has been held in New Jersey that in the absence 
of special circumstances, the insurer’s agent who solicits or 
effects insurance is clearly not the agent of the assured. 


Volker v. Conn. Fire Ins. Co., 2° N.J.Super. 314, 
91 A.2d 883. 


Plaintiff argues (Pornr IV) that he has “substantially 
complied” with the conditions precedent in the policy. For 
authority, the plaintiff cites two old decisions not in point 
and ignores later more relevant holdings. The Biederman 
case cited by plaintiff dealt with an entirely diffecent notice 
of loss provision under a theft policy which required notice 
of loss by telegram. Plaintiff, however, ignores two deci- 
sions which hold under New Jersey law that telephone 
notice does not fulfill a requirement of written notice of 
claim. Lehro,f v. Continental Cas. Ins. Co., 101 N.J.U. 375, 
128 A. 245 (KE. & A. 1925), and )/ "er v. Zurich Gen. Acc. & 
Liability Ins. Co. Ltd., 36 N.J v, 288, 115 A.2d 597. 
This Court will note that the abe 2d two decisions treat 
the question of adequacy of notice of loss as one of Jaw. 


Furthermore, it is stated in plaintiff’s brief that the court 
in Evans v. Farmers Reliance Ins. Co., 110 N.J.L. 159 (KB. 
& A. 1932), found substantial compliance with the sworn 
proof of loss requirement based on the portion of the 
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decision quoted in plaintiff’s brief (p. 20). This is not the 
rationale of the court. It was held that the company waived 
the sworn proof of loss requirement by telling the assured 
(before a proof was filed) that he would have to sue for his 
money. Thus, the court spoke not at all concerning ‘‘sub 


stantial compliance” with the policy requirement. 


The New Jersey cases are uniform in holding that an 
insured’s failure to fulfill a condition precedent in the 
policy, such as giving timely written notice or filing a 
sworn proof of loss, is a defense to an action on a policy. 
One of the most often cited cases for this proposition is 
Whittle v. Associated Indemnity Corp., 130 N.J.L. 576, 33 
A.2d 866 (E. & A. 1943). Under consideration was a con- 
dition requiring written notice of accident under an auto- 
mobile liability policy. The following language exemplifies 
New Jersey’s view as to conditions precedent, and the 
issue of preiudice to the insurer: 


“And if the test were that it must be shown that the 
failure to fulfill the conditions precedent prejudiced 
the insurer, the trial judge might well have been justi- 
fied, under the proofs, in submitting the case to the 
jury. But that is not the test. The test is: Was a con- 
dition precedent of the policy unfulfilled by the as- 
sured? If it was then, if the insurer so chooses and 
it did so choose, the policy is at an end (ef. Kinder 
water v. Motorists Casualty Ins. Co., supra, 120 N.L.J. 
at page 376, et seq., 199 A. at pag s 608, 609), for 
‘there has been a failure to fulfill a condition upon 
which (insurer’s) obligation is dependent.’ Coleman 
v. New Amsterdam Casualty Co., 247 N.Y. 271, 160 
N.E. 367, 369, 72 A.L.R. 1443.” (p. 869) 


The more recent case of Figueroa v. Puter, 84 N.J. 


Super. 349, 202 A.2d 195 (App.Div. 1964), concurs with, 
and relies on the Whittle decision: 


“Tt is well settled that an insurance company will be 
relieved of liability where the insured has failed to 
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tulfill the condition precedent of the policy of giving 
timely written notice of an accident covered by the 
policy, and this regardless of whether the company has 
been prejudiced by such failure.” (p. 197) (emphasis 
supplied) 


The following language is contained in Brindley v. Fire- 
man’s Ins. Co. of Newark, 35 N.J. Super. 1, 113 A.2d 53 
(App.Div. 1955), an action on a windstorm policy: 


“Where the giving of notice of loss or the furnishing 
of proofs of loss is a condition precedent of liability 
under an insurance contract, as we conclude was here 
the case, non-compliance is fatal to recovery in the 
absence of a showing of waiver or at least of substan- 
tial compliance. Dikowski v. Metropolitan Life Insur- 
ance U'o., 128 N.J.L. 124, 24 A.2d 173 (E. & A. 1943); 
cf. McNamee vy. Metropolitan Life Insurance Co., 137 
N.L.J. 709, 61 A.2d 271 (KE. & A. 1948), 


Ld * 7. 


“Our courts have generally held that the test is not 
whether an insurer js prejudiced by a breach of con- 
dition in the policy, but simply whether the breach in 
facet occurred.” (pp. 58-59) (emphasis supplied) 


The following cases also support the proposition that 
the non-fulfillment of a condition precedent is fatal to re- 
covery, even absent a showing of prejudice to the insurer: 


Allstate Ins. Co. v. Campbell, 95 N.J. Super. 142, 
230 A.2d 179 (Superior Ct. 1967) ; 

United Nat’l Indemnity Co. vy. Sanguiliano, 38 
N.J. Super. 400, 119 A.2d 35 (Superior Ct. 
1955) ; 

Associated Metals & Mineral Corp. v. Dixon Chem- 
wal & Research, Inc., 82 N.J. Super. 281, 197 
A.2d 569 (App.Div. 1963) ; 

Miller v. Zurich General Accident Liability Ins. 
Co., 36 N.J. Super. 288, 115 A.2d 597 (App.Div. 
1955) ; 
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Atlantic Casualty Ins. Co. v. Interstate Ins. Co., 
28 N.J. Super. 68, 100 A.2d 192 (App.Div. 1953) 
(sole ownership clause). 


The decision in Cooper v. Government Employees Insur- 
ance Co., 51 N.J. 86, 237 A.2d 870, dealing with a preach of 
the notice of loss requirement, relied upon by plaintiff in 
the court below, is not contra to the decisional law cited in 
this brief. The Cooper case, supra, was an action on an 
automobile liabilit;; policy. The court reversed the Appel- 
late Division and effirmed the trial court’s finding that 
there was no breach of the notice of loss requirement. 
However, in dictum, the court indicated that it would break 
from the holding in Whittle v. Associated Indemnity Corp., 
supra, and require prejudice to the insurer, in order to 
avoid the policy. The Supreme Court of New Jersey has 
not subsequently made this the rule in New Jersey as far 
as is known. "he language in the Cooper case, supra, 
ciearly indicated that it is motivated by policy considera- 
tions and is to be properly limited to automobile liability 
insurance. Further, the Cooper case dealt solely with a 
breach of a notice of loss provision in the policy and has 
no bearing whatever on cases involving an assured’s 
failure to file a sworn proof of loss or other conditions 
preceaent in the policy. 


The law of New Jersey on several of the points herein- 
before expresed is best summed up in a recent decision 
handed down by Mr. Jus‘*ce Asch of the Supreme Court, 
New York County in J.A.G. Trucking v. The Continental 
Insurance Co. (N.Y. Law Journal, p. 17, May 8, 1 ‘75, Trial 
Term, Part 11) (not officially reported), regarding the 
effect of a breach of warranty or condition precedent in 
the policy. Mr. Justice Asch there said and we quote: 


‘A party will not be relieved from ‘ts contractual 
obligations because of ignorance through neglect or 
inexcusable trustfulness. In the absence of fraud or 
other wrengiul acts on the part of the insurer the 
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plaintiff is «Juciusively presumed to know the contents 
of the policy and to assent to its terms (Metzger v. 
Aetna Insurance Co., supra). As the court said there: 

‘“**To hold that a contracting party who, through no 
deceit or overbearing inducement of the other party, 
fails to read the contract, may establish and enforce 
the contract supposed by him, would introduce into the 
law a dangerous doctrine. Of course, the doctrine does 
not exist. It has often been held that when a party to 
a written contract accepts it as a contract he is bound 
by the stipulations and conditions expressed in it 
whether he reads them or not.’ (See also, Del Monte 
v." avelers Insurance Co., i7 N.Y.Supp.2d 555.) 

a * * 


‘“‘The terms of the insurance contract must be con- 
strued under the laws of the Stacie of New Jersey 
because the contract was made, drawn and delivered 
in New Jersey, between two New Jersey residents, and 
was to be performed in New Jersey (F. A. Straus v. 
Canadian Pacific Railway Co., 254 N.Y. 407). 

“Where a breach of warranty is concerned, various 
jurisdictions have taken differing positions concerning 
the eifect of such breach on the policy. The law in 
New Jersey is clear that a breach of an express war- 
ranty voids the policy, and that the insurer need not 
show that it has been prejudiced by such a breach 
(Brynildsen vy. Ambassador Insurance Co., 274 A.2d 
327). In that case the court distinguished between 
warranties, representations and conditions. (see also, 
Atlantie Cas. Insurance Co. vy. Interstate Ins. Co., 100 
A.2d 192; Whittle v. Associated Indemnity Corpora- 
tion, 33 A.2d 866). In the latter ease the court said: 

““The test is: Was a condition precedent of the 
policy unfulfilled by the assured? If it was then, if the 
insurer so chooses and it did so choose, the policy is 
at end (ef. Kinderwater vy, Motorists Casualty Ins. Co., 
supra, 120 N.J.L. at page 376, et seq., 199 A. at pages 
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608, 609) “or “there has been a ‘ailure to fulfill a con- 
dition upon which [insurer's] obligation is dependent.” 
Coleman v. New Amsterdam Casualty Co., 247 N.Y. 
271, 160 N.E. 367, 369, 72 A.L.R. 1443.’ 

“Accordingly, the defendant need not prove that it 
was prejudiced by the insured’s breach of warranty.” 
(emphasis supplied) 


Although the court below stated that in light of its de- 
cision that plaintiff’s breach of warranty voided the policy, 
it felt no need to reach the question of whether plaintiff's 
failure to file a proof of loss, as required by the policy, 
likewise required the granting of summary judgment (p. 
104a), nevertheless, this Court sitting as an appellate court 
has the power to affirm the decision of the lower court, 
albeit Un some other grounds found in the record. 


Riley v. Commissioner, 311 U.S. 50; 
Helvering v. Gowran, 302 U.S. 238; 
Lum Wan v. Esperdy, 321 F.2d 123 (2d Cir.). 


POINT IV 


Neither waiver nor estoppel can be legally found 
on the facts presented by the parties upon the motion 
in the court below. 


(a) Waiver. 


The policy in suit expressly provides that no agent has 
authority to waive or modify any conditions or stipulations 
in the policy, nor shall notice to or knowledge possessed 
by an agent or any other person be held to effect a waiver 
or change in any part of the policy unless endorsed thereon 
(pp. 16a-17a, Clause 7 of poliey). 

It has been held in New Jersey that the holder of the 


policy is bound by such limitations of the agent’s authority. 
Catoir v. Amer. Life Ins. & Trust Co., 33 N.J.L. 487. 


ted 
oi 


It has also been held that the fact that an insurer, while 
denying liability, participated in conferences looking toward 
settlement, did not estop the insurer from denying liabil- 
ity, nor constitute waiver of a defense. 


Central Radiator Co. v. Niagara Fire Ins. Co., 109 
N.J.L. 48. 160 A, 342. 


A denial of liability by an insurer based upon an as- 
sured’s failure to file a sworn proof of loss does not waive 
the insurer’s right to set up such failure to file proof of 
loss as a defense to the action. 


Radwanski vy. Scottish Union and Natl. Ins. Co. 
100 N.J.L. 192, 


, 


In the case at bar, there was no denial of liability by 
the defendant Company within the 60-day period from date 
of loss for the filing of a sworn proof of loss by the as- 
sured, and no waiver of this requirement of the policy can 
be found in the record. 


(b) Estoppel. 


Plaintiff's entire argument predicated upon the theory 
of estoppel is grounded upon the contention that defend- 
ant’s agent allegedly had knowledge of “all facts” on the 
date of the signing of the Proposal and that the defend- 
ant Company issued the poliey with full knowledge of all 
facts and after retaining the premium paid by plaintiff. 


As pointed out previously, there is nothing in the 
record to substantiate plaintiff’s contention that the defend- 
ant failed to return or tender a return of the earned or un- 
earned portion of the premium. Neither was this question 
raised at any time in the court below. The exact same 
point regarding the retention of premium in a breach of 
warranty case not passed upon by the court below was 
raised by the plaintiff-assured in Procacci v. United States 


Fire Insurance Co., 118 N.J.L. 423, and the appellate court 
there declined to consider such point. In that case, the 
New Jersey appellate court said: 


“The only other contention made by the appellant is 
that the defendant was not entitled to a judgment be- 
eause it failed to return, or tender a return of, the 
unearned portion of the premium on the policy in qnes- 
tion. As to this, it is sufficient to say that the point is 
not now available to the appellant to bring about a 
reversal, + if the point were meritorious. We ex- 
press n¢ nion whatever on whether it has merit. 
The quest.vn was not raised in the court below. Only 
an objection which was laid before the trial court will 
be considered by an appellate court in review of the 
trial court’s judgment. State v. Barris, 78 N.J.L. 14; 
McCloud v. Illinois Surety Co., 83 Id. 572.”’ (p. 428) 


This Court made the same ruling in Terkildsen v. Waters, 
481 F.2d 201, where this Court said: 


“Under these circumstances, we see no reason to 
depart from the general rule of practice which fore- 
closes appellate consideration of issues not raised 
below. See, e.g., Hormel v. Helvering, 312 U.S. 552, 
556, 61 S.Ct. 719, 85 L.Ed. 1037 (1941). Adherence 
to the rule is particularly apt where, as here, factual 
questions may have been implicated as to which the 
judge made no findings because the issue was not 
directly raised and equally, where considerations 
vaderlying a subtle legal issue could have been exposed 
and distilled by the able district judge so as to facili- 
tate more infurmed consideration by this court.” 


Even if we were to assume, arguendo, that the point of 
alleged retention of the premium could be raised on appeal 
although not raised in the court below, nevertheless, the 
ease of N.J. Rubber Co. v. Com mercial Assurance Co., 64 
N.J.L. 580 (E. & A. 1900), cited in plaintiff’s brief, is com- 
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pletely distinguishable on the facts from the case at bar. 
In that case, the defense by the Company was based on a 
breach of warranty (failure to procure additional in- 
surance). The conduct that effected the waiver was a 
course of negotiations and correspondence between the as- 
sured and the Company after knowledge of the breach of 
warranty. Subsequent to all of this, the Company canceled 
the policy, retaining the pro rata earned premium. The 
decision in that case could well be constrved so as to hold 
that the Company’s waiver was created by its conduct in 
heyotiating, ete. with the assured rather than its retention 
of the premium. 


Plaintiff maintains that defendant’s agent, Forrester, 
had knowledge of ‘‘all facts” at the time of the signing of 
the Proposal on April 27, 1971 and that. accordingly, the 
defendant is estopped from asserting that the plaintiff's 
answers to Questions 2 and 11 are untrue. Such position 
is inherently bad |}. cause it is in violation of the parol evi- 
dence rule. In any event, as we have previously pointed 
out in this brief, even if it is assimed, arguendo, that 
Forrester had such alleged knowledge, the same is wholly 
immaterial and irrelevant in view of the fact that the 
plaintiff-assured is conclusively presumed to have read the 
Proposal before signing same and is bound by the answers 
contained therein absent any evidence of fraud on th part 
of the defendant or its agent. There is no evidence of fraud 
on the part of the defendant anywhere in the record. The 
plaintiff, an experienced jewelry merchant long familiar 
with Jewelers’ Block policies and the method of rating 
such policies, :lways had the opportunity open to him to 
have read ihe clear and unambiguous questions in the 
Proposal and to have insisted on the insertion of ap- 
propriate answers therein in accord with the true facts, 
despiic any knowledge allegedly possessed by the defend- 
ant’s agent. The case of Harr vy. Allstate Insurance Co.. 
o4 N.J. 287, strongly relied on by the plaintiff, is clearly 
distinguishable on the facts from the case at bar. In the 
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Harr ease, the record discloses that the insurer’s agent mis 
represented to the prospective assured the coverage af 
forded under the contract and the exclusions from such 
coverage, and that the prospective assured relied upon 
such misrepresentations to his ultimate detriment. The 
court there held that the insurer was estopped to deny 
coverage after a loss on a peril not actually covered by 
policy terms. In the case at bar, however, no misrepre- 
sentation of fact by defendant’s agent is even alleged, let 
alone proven. Furthermore, there is missing herein the 
further and very important element of reliance on the part 
of the plaintiff since the plaintiff could always have read 
the Proposal itself without relying upon defendant’s agent 
or upon anyone else. 


In addition, in the Harr case, no application for insu 
ance was involved calling for answers to certain questions 
connected with the risk and the premium, all of which 
answers were warranted to be true. The argument which 
appears to be mandated in the Harr case is that New Jet 
sey’s Supreme Court was dealing with a situation oi 
affirmative negligent conduct and misrepresentation on 
the part of the company’s agent, rather than, as her 
alleged knowledge on the agent’s part of the incorrectness 
of answers provided by the assured in an application 01 
proposal. Any statement contained in the court’s decision 
in the Harr case concerning the validity of the Dewee 


line of cases, supra, is pure dictum. Thus, since New Je! 


sey’s highest court chose not to extend the doctrine th: 
far, a federal court sitting in diversity cannot so extend 
it. A study of the Harr case, and plaintiff's stated posi 
tion, clearly discloses that there is no merit whatever in 
the estoppel theory on the foregoing point. 


Likewise, the added point made by plaintiff that de 
fendant issued the policy of insurance after receipt of the 
assured’s signed statement of June 1, 1971, allegedly con 
taining certain facts (Exh. “C’’), and is therefore estopped 
from asserting all defenses available to it under li 
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policy, als ’s no real merit to support it. In advancing 
such proposition, it is clear that plaintiff overlooks the 
fact that the rights and obligations of both parties to the 
insurance contract came into existence at the time of the 
vritten binder on May 7, 1971 and not on the date of the 
issuance of the policy. If a loss had oceurred on May 7, 


1971, or prior to the date of the actual issuance of the 


ey, tl 


ie defendant would have been obligated to pay 
amount of said loss pursuant to the terms and cond 
tions of the policy of insurance (Jewelers’ Block) in use 
at that time. It would be incongruous to say that one 
party to the contract of insurance was bound by the terms 
an conditions of said contract on May 7, 1971 and not the 
other party. Furthermore, the failure of the plaintiff to 
comply with the vonditions precedent contained in Clause 
13 of the policy occurred at a time subsequent to the issu- 
ance of the policy when defendant's alleged knowledge of 
the “faets’’ could not be a controlling factor insofar as 


estoppel is coneerned. 


Conclusion 


Since no triable issues of fact exist with respect to the 
breach of warranty defenses and/or the breach of condi- 
tions precedent defenses, the Order and Judgment of the 
lower court granting summary judgment in favor of de- 


fendant should be affirmed. 
Respectfully submitted, 


Biagiiam Ewotar Jones & Houston 
Attorneys for Defendant-A ppellee 


James M. HvuGHes 
Paut H. Murpny 
Of Counsel 
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